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committed by the defendant railroad company in Illinois, which resulted 
in the intestate's death in Indiana. Held, on appeal, reversing the lower 
court, that plaintiff could recover. Crane v. Chicago & W. I. R. Co. (1908), 
— 111. — , 84 N. E. Rep. 222. 

The court reasoned that since the cause of action, preserved after death, 
by section 1, was an action for the wrongful act by which the death was 
caused, and not an action for death, Holton v. Daly, 106 111. 131, the proviso 
added by the act of 1903 when considered in connection with section 
1 should be construed to prohibit actions in Illinois only where the act by 
which the death was caused occurred in another state. In support of this 
construction the court quotes from People v. City of Chicago, 152 111. 546, 
where it is said: "When the literal enforcement of a statute would result 
in great inconvenience and cause great injustice and lead to consequences 
which are absurd and which the Legislature could not have contemplated, 
the courts are bound to presume that such consequences were not intended 
and adopt a construction which will promote the ends of justice and avoid 
the absurdity." Dunn, J., while concurring in the reversal upon the ground 
that the proviso in the act of 1903, so far as it prohibits the bringing of 
an action for a death occurring outside of the state, is unconstitutional, dis- 
sents from the majority of the court as to the construction placed upon the 
same. In a strong dissenting opinion, concurred in by Carter, J., he takes 
the position that where the words are plain and unambiguous the Legisla- 
ture is presumed to mean what they have plainly expressed, and that pos- 
sible and even probable meanings must not be resorted to where one is . 
clearly declared in the instrument itself. Ccoley's Const. Lim. 55 ; City 
of Beardstown v. City of Virginia, 76 111. 34; Frye v. Chicago B. & Q. R. 
R. Co., 73 111. 399; United States v. Goldenberg, 168 U. S. 95, 18 Sup. Ct. 3. 

Deeds — Adverse Possession — Color of Title. — The defendant held pos- 
session of a tract of land under a deed which was void due to a defective 
certificate of acknowledgment. The plaintiff, the grantor who had been a 
tenant in common with the grantee before such deed was given, filed a 
bill for an accounting. Held, that a deed void for defects apparent on its 
face constitutes color of title, open, notorious, exclusive, and hostile posses- 
sion under which, for a period of ten years gives title under the statute of 
limitations. Russell v. Tennant et al. (1908), — W. Va. — , 60 S. E. Rep. 609. 

There is a great conflict of authority as to whether a deed void on 
its face will give color of title. The states seem to be about equally 
balanced on the question. That it will give color of title : Torrey v. Forbes, 
94 Ala. 135; Wilson v. Atkinson, 77 Cal. 485; Robison v. Swett, 3 Me. 316; 
Nash v. Fletcher, 44 Miss. 609; Edgerton v. Bird, 6 Wis. 527. That color 
of title will not be given. Redfield v. Parks, 132 U. S. 239; Sates v. Meadows, 
68 la. 507; Larkin v. Wilson, 28 Kan. 513; Baker v. Swan, 32 Md. 355; 
Wofford v. McKenna, 23 Tex. 36. It has been held, that a deed will give 
color of title although without a seal. Aylward v. O'Brien, 160 Mass. 118. 
Or if the instrument is ambiguous or of doubtful construction. Westmore- 
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land v. Westmoreland, ga Ga. 233. Or if in the hands of a bona fide holder 
of a forged or fraudulent deed. GrURn v. Stamper, 17 Ga. 108. Or if given 
by a married woman without a privy examination. Ferguson v. Kennedy 
(Tenn.) 14 Am. Dec. 761. But the cases seem quite generally agreed, 
however, that a deed will give color of title even if not acknowledged or 
defectively acknowledged. Cramer v. Clow, 81 la. 255; Dalton v. Bank of 
St. Louis, 54 Mo. 105; Union Savings Bank v. Taber, 13 R. I. 683. 

Evidence — Admissions in Pleadings. — Defendant sought to claim the 
benefit of the reply of the plaintiff as an admission upon the record, which 
had later been amended by cutting out the allegation containing the admis- 
sion. Held, the part removed from the pleading is out of the case and can- 
not be treated as an admission upon the record of the party pleading it. 
Kersten v. Weichman et al., — 1008 — , — Wis. — , 114 N. W. Rep. 499. 

This is in accord with the former Wisconsin case of Folger v. Boyinton, 
67 Wis. 447 ; also Leach v. Hill, 97 Iowa 81 ; Woodworth v. Thomson, 44 
Neb. 311. Wigmore, Evidence, § 1067, says, "the conceded rule is that the 
superseded pleadings when thus used must always be formally offered in 
evidence at the proper time, like all other matters of evidence." But see 
contra Smith v. Pelott, 18 N. Y. Supp. 301. [A former note (6 Mich. Law 
Rev. 509), upon this case was incorrect in neglecting to state that defendant 
sought to claim the benefit of an admission upon the record.] 

Evidence — Best Evidence. — The plaintiff's counsel, in cross-examining 
one of the defendant's witnesses for the purpose of discrediting the testimony 
of that witness, asked him the contents of a written report he had made, 
without producing the report and asking him whether he had written it or 
not. Held, that this was a violation of the best evidence rule, and should 
not have been permitted. Savannah Electric Co. v. Crawford ( 1908) , — Ga. — , 
60 S. E. Rep. 1056. 

This is in accord with the rule laid down in the Queen's Case, 2 Brod. 
and Bing. 286; but the rule has since been changed in England by statute 
17 and 18 Vict., c. 125, s. 24; St. 28 and 29 Vict., c. 18, s. 5. The rule in The 
Queen's case has been: almost universally followed in the United States. 
The Vermont court has denied the operation of the rule in Randolph v. 
Woodstock, 35 Vt. 291, saying, "We fully recognize the rule, that the con- 
tents of any writing cannot be proved by parol, except when it be shown 
that the writing is lost or for some other reason cannot be produced. But 
here the question was wholly collateral; the whole inquiry was for the 
mere purpose of affecting the credit of the witness, and not to prove any 
fact in issue in the case." 

Evidence — Works on History as Evidence. — Defendant, in proving title 
out of the plaintiff, introduced Williamson's History of Maine, Williamson's 
History of Belfast and Farrow's History of Islesboro, to show that a cer- 
tain island was in the "Muscongus grant," now known as the "Waldo patent," 
which was made sometime before 1635 by "The Council of Plymouth in 



